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CRIMINAL INVESTIGATION BILL 2005 
Committee 

Resumed from 17 October.  The Deputy Chairman of Committees (Hon Louise Pratt) in the chair; Hon Sue 
Ellery (Parliamentary Secretary) in charge of the bill. 
Clause 13:  Detained people to be taken to be in lawful custody - 
Progress was reported after Hon Giz Watson had moved the following amendment - 

Page 11, lines 20 to 22 - To delete the lines and insert instead -  

13. Protecting individual rights 
Any person under an order, warrant, detention or other procedure related to this Act 
has to be given an opportunity to communicate, or attempt to communicate, with an 
Australian legal practitioner or advocate of the person’s choice and to do so in private 
if this is reasonably practicable. 

Hon GIZ WATSON:  Before debate on this bill was adjourned last night, we were discussing amendment 
68/13, which had been moved in my name.  The parliamentary secretary responded to my amendment by 
suggesting that the rights of individuals were protected by clauses 136 and 137.  My response to that was to say 
that although those clauses provide a protection of rights for persons who have been arrested, they do not deal 
with a person who is simply detained.  I draw members’ attention to the submission the Standing Committee on 
Legislation received from Professor Richard Harding, the Inspector of Custodial Services.  In his address to the 
Chairman of the Standing Committee on Legislation, dated 6 July 2006, he states -  

I have specific concerns regarding Sections 136 - 140 as follows: Section 138(3) provides that “an 
arrested suspect who is detained under subsection (2) must be detained in the company of an officer and 
not in a lock-up or other place of confinement, unless the circumstances makes it impracticable to do 
so.”  
I note that the period of detention is limited to a maximum of 20 hours pursuant to: Sections 139(3)(a); 
139(4)(b) and (5); 139(6) and (7); and 140.   
While certain rights are prescribed for suspects pursuant to Sections 136 and 137, no provision is made 
for the duty of care for the well being of suspects being held for up to 20 hours in the custody of an 
officer, in any place.  Neither is there a right to be informed of an appropriate complaint mechanism 
should they be aggrieved in relation to any aspect of their detention.  Consequently, the Bill’s 
provisions as they currently stand do not sufficiently safeguard a detained suspect’s basic human rights 
to water, food, toilet facilities and other reasonable amenities, such as not being subjected to extremes 
of temperatures or light.  I submit that there should be statutory provisions to safeguard the well being 
of such detainees and requiring that they be informed of their right to complain to a competent authority 
concerning any alleged neglect or abuse.  
I further submit that the requirement for an authorisation for an extension to the period of detention 
beyond 6 hours by a sergeant or more senior police officer, or in the case of a public officer, a more 
senior public officer, as prescribed in Section 139(5) should include a requirement for the authorising 
officer to ensure and make a written record concerning the welfare of the suspect and the justification 
for such an extension.  

It is not only me on behalf the Greens (WA) who wants to ensure the protection of individual rights.  I 
understand that the bill protects those rights when a person is arrested.  However, that protection should be 
extended to a person who has not been charged with anything and who is detained as a suspect for up to 
20 hours.  That detained suspect should also be afforded the same access to a legal adviser.  As Professor 
Harding suggested, the provisions should include a broad expression of a person’s rights.  I argue that new 
clause 13 would simply provide the opportunity for the person to communicate or attempt to communicate with a 
legal practitioner or advocate of the person’s choice in private, if that is reasonably practical.  Again, I appeal to 
the government and the opposition to accept that this is a very important provision to be applied to any person 
who is a detained suspect and who has not even been charged with an offence.  Arguably, they should have as 
many rights as someone who has been formally charged with an offence and arrested.  I appeal to the 
government and the opposition to support this amendment.  
Hon SUE ELLERY:  I did not quite hear the beginning of the section Hon Giz Watson was reading of Professor 
Harding’s submission.  Hon Giz Watson can correct me if my understanding of what she was arguing is wrong.  
I understand that she said Professor Harding was expressing concern that a detained person might be held for up 
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to 20 hours.  If that is her concern, my advice is that that would not happen.  People can be detained for short 
periods to carry out - 
Hon Giz Watson interjected.  
Hon SUE ELLERY:  Clause 138 does not apply to search powers under which a person can be held without 
arrest.  Persons can be detained for what are envisaged to be short periods before they are arrested.  Once they 
are arrested certain rights kick in under clauses 136 and 137, which may well not be to the extent Hon Giz 
Watson seeks; nevertheless, they certainly cover communication and a range of other matters.  I am advised that 
the proposition that people will be held without arrest for periods of 20 hours, for example, is not a realistic 
proposition.  
Hon GIZ WATSON:  I seek some further clarification.  The parliamentary secretary is saying that a person who 
is a detained suspect but who has not been formally charged can be held for six hours by the original police 
officer; another six hours, if that is granted, by a more senior officer; and then another eight hours, if that is 
granted, by a magistrate.  Those persons who are being held will have been formally arrested.  Is the 
parliamentary secretary now saying that those persons can be arrested without having been formally charged? 
Hon SUE ELLERY:  The intention is that yes, they can be.  In accordance with the recommendation of the 
Kennedy royal commission, they will be arrested, and not charged. 
Hon GIZ WATSON:  If they are arrested and not charged, and they attempt to leave detention, will they then be 
charged with escaping legal custody?   
Hon SUE ELLERY:  Yes. 
Hon GEORGE CASH:  We accept that clause 139 deals with the detention period for arrested suspects, in the 
terms that were set out by Hon Giz Watson.  We accept that in order for clause 139 to be applicable, the persons 
must be arrested persons; and, as arrested persons, they have the rights that are provided for in clauses 136 and 
137.  There is reference to that also in clause 138.  I want to go back to the amendment that we are dealing with.  
Although I accept entirely that we are talking about the detention and arrest of certain people, we said yesterday 
that the opposition would agree to delete clause 13 in its present form.  We said that in respect of the proposed 
insertion of the words as moved by Hon Giz Watson, we believe there is merit in protecting the individual rights 
of all people.  However, we said also that we believe that the words “other procedure” are so wide as to cause 
some difficulty in affording that protection to individual people.  We believe also that if the balance of the 
amendment was put into effect - that is, that the person detained “has to be given an opportunity to communicate, 
or attempt to communicate, with an Australian legal practitioner or advocate of the person’s choice and to do so 
in private if this is reasonably practicable” - that might cause someone who was detained for a relatively minor 
matter to be held for much longer than was required.  In fact, it might put that person through a process that was 
totally unnecessary. Again, it comes down to the words that are used in the amendment.  Like Hon Giz Watson, I 
believe that persons who are detained should be given specific rights.  We recognise that for arrested persons, the 
bill is clear.  However, we are still not happy with the rights that will flow to detained persons.  I made the point 
yesterday that if Hon Giz Watson thought it was possible to make an amendment to clauses 44 and 65, we would 
listen to her proposition.  Perhaps the parliamentary secretary may be able to make a suggestion to the chamber 
so that members can make progress on the matter of recognising the rights of detained people.  That is what the 
current discussion is all about. 
Hon SUE ELLERY:  I thank the honourable member for his suggestion about how we might make some 
progress.  However, we have a fundamental point of difference and I am not sure whether my assurances to 
Hon Giz Watson will resolve those differences.  Clause 44(2)(g) is the provision regarding detention, and states - 

if the officer reasonably suspects it is necessary to do so to protect the safety of any person, including 
the officer, who is in the target place when the warrant is being executed - 

The officer can detain a person who is in the place.  Hon Giz Watson is seeking a greater commitment than that 
and I am not in a position to give her that commitment.  That is why I will not be able to satisfy her concerns.  
The intention is that the detained person be detained for only a relatively short time.  As I said yesterday, an 
amendment on the supplementary notice paper in my name seeks to insert in clause 44(2)(g) at line 17 after the 
word “place”, the words “for no longer than is reasonably necessary”.  That amendment to address some of the 
member’s concerns arose out of discussions that occurred after the standing committee had finished its inquiry.  
The words “for a reasonable period” are already contained in the bill under clause 65.  Clause 65(2)(a) states that 
a “searcher” may - 

stop and detain the person for a reasonable period; 
The government’s commitment is contained in the phrases “for a reasonable period” and “for no longer than is 
reasonably necessary”.  It is not our intention that a person be detained for an undue period.  However, 
operationally it will be necessary for the safety of the officers and potentially other members of the community 
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to detain people for a short time.  The broad range of opportunities Hon Giz Watson seeks to provide in her 
amendment, which include allowing the detainee to communicate with a legal advocate, and to do so in private, 
will make that operationally impossible.  That commitment is as good a commitment as the government can give 
the member to resolve the issues she has raised.  I remind the chamber that yesterday we agreed to delete the 
lines, which is consistent with the recommendation of the committee.  However, we will not agree to insert the 
words sought by Hon Giz Watson. 
Hon GEORGE CASH:  Our position is the same as the government’s position on clause 13.  I want the 
parliamentary secretary to clarify some matters concerning clauses 44 and 65.  We are aware that the 
parliamentary secretary proposes to move an amendment to clause 44 to insert after the word “place” at page 37, 
line 17, the words “for no longer than is reasonably necessary”.  In due course, we will agree with that.  The 
parliamentary secretary has indicated that clause 65(2)(a) already contains the words “stop and detain the person 
for a reasonable period”.  The parliamentary secretary proposes to add new subclause 65(5) as follows - 

A person who is detained under subsection (2)(a) when he or she is not under arrest is to be taken to be 
in lawful custody. 

Is a person who is detained under clause 44 but who is not under arrest also considered to be in lawful custody?  
If the parliamentary secretary can answer that question, it will help me and then, perhaps, we can move past 
clause 13.   
Hon SUE ELLERY:  Yes.  Committee recommendation 3 on the supplementary notice paper has that effect, 
and the government will agree to it.   
Hon GEORGE CASH:  I indicate that when we get to clause 44, as a belts and braces job we will probably 
want to add words to the effect that a person who is detained is taken to be in lawful custody.  I give advance 
notice of that possibility.    
Hon Sue Ellery:  That is in clause 44.   

Hon GEORGE CASH:  Where is it? 

Hon SUE ELLERY:  It is about a third of the way down page 4 of the supplementary notice paper at 2/44.   

Hon GEORGE CASH:  In that case I have now located that particular amendment and it will not be necessary 
for the opposition to move an amendment to clause 44.  The opposition is prepared to deal with clause 13.   

Hon GIZ WATSON:  I can see where we are going with this amendment.  The way in which this amendment is 
presented, the argument is that it will cause unnecessary delay and might cause someone to be detained longer 
than they should be under clauses 44 and 65.  The amendment says “has to be given an opportunity to 
communicate, or attempt to communicate”.  My interpretation of that is that the detained person has the right to 
telephone someone.  It goes no further than that.  I do not think that the opportunity to communicate or attempt 
to communicate will take more than five minutes.  I am not a lawyer and I do not know how a court would 
interpret that.  I suggest that being given the opportunity is akin to the right many people assume they have 
because they watch movies; that is, the right to make a phone call.  Therefore, it is not reasonable to say that it 
will unnecessarily delay proceedings.  There is not a lot of merit in the argument that it would delay proceedings.  
If there is a resistance to providing that level of opportunity to a person who is detained, it is unfortunate because 
it is not a great imposition.  Such a right should cover all circumstances that are contemplated for criminal 
investigations, whether a person is arrested, arrested on a charge or simply detained.  There are three categories 
of persons - an arrested suspect who has not formally been charged with anything; a person who has been 
arrested on a charge and, in that case, a whole lot of rights and procedures are followed; and people detained in 
relation to search warrants, strip searches or basic searches.  Those people should have the opportunity to 
communicate or attempt to communicate with a practitioner or advocate.   
As we have had an exchange about the rights of a person who is arrested on suspicion and held for up to 
20 hours, is it the parliamentary secretary’s understanding that Professor Harding’s concerns are not warranted 
because they are covered?  Given that he is an expert in the area of detention, I would be surprised if he got it 
wrong.  
Hon SUE ELLERY:  On the basis of the explanation that Hon Giz Watson gave to the house about Professor 
Harding’s concerns, yes, the government is satisfied that it has addressed those.  A person will be detained for 
very specific purposes that are set out in clauses 44 and 65.  The person will then be arrested, and once that 
person is arrested certain statutory rights will now, as a consequence of this bill, apply to that person.  To the 
extent that the member has explained to us Professor Harding’s concerns, which we do not have physically in 
front of us right now, as we understand the explanation the honourable member gave to the chamber, yes, we are 
satisfied that we have addressed those concerns. 
Question (words to be deleted) put and passed. 
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Question (words to be inserted) put and negatived. 
Clause thus negatived. 
Clause 14:  When powers may be exercised - 
Hon GEORGE CASH:  The clause reads -  

The powers in this Act may be exercised at any time of the day or night, unless it is expressly provided 
otherwise. 

Why is there a need for the words “of the day or night” in the clause?  It would seem to me that if they were 
deleted the powers could be exercised at any time.  Is there a particular reason for that wording? 
Hon SUE ELLERY:  I answered this in my response. 

Hon George Cash:  It must have been when I was talking to Hon Giz Watson. 

Hon SUE ELLERY:  Indeed it was.  The bill as it applies to search warrants will replace section 711 of the 
Criminal Code, which provides that warrants are to be executed by day unless the warrant specifically authorises 
execution by night.  In order to make some sharp distinction from the provisions of section 711, the words “of 
the day or night” are included.   
Clause put and passed. 
Clauses 15 to 17 put and passed. 
Clause 18:  Roadblocks, use of to stop vehicles - 
Hon GEORGE CASH:  It was explained to us in the Standing Committee on Legislation that apparently the 
police do not have a statutory power to erect a roadblock and stop vehicles.  As I understand it, vehicles are 
currently stopped using the provisions of the Road Traffic Act when it comes to random breath testing.  Can the 
parliamentary secretary confirm that?  If I am wrong, will she advise what power is currently used for stopping 
vehicles in a roadblock? 

Hon SUE ELLERY:  There are three sources of power.  Under section 49 of the Police Act, the police may 
stop, search and detain any cart, carriage or vehicle if they reasonably suspect an offence has occurred.  Then, 
under the Road Traffic Act, it is an offence to fail to stop if a police officer requests that a person do so.  Then 
there is what is described to me as an interpreted power under the Road Traffic Act in respect of broader 
roadblocks for the purpose, for example, of random breath testing, where people could be asked to provide their 
driver’s licences. 

Clause put and passed. 

Clauses 19 to 23 put and passed. 

Clause 24:  Prevention of offences and violence - 

Hon SUE ELLERY:  I move - 
Page 18, line 3 - To delete “It is lawful for any person (the “citizen”) to” and insert instead -  

Any person (the “citizen”) may 

This is another amendment that arose following discussions between officers and the standing committee.  It 
proposes to insert the word “may” for the words “it is lawful” to be consistent with other provisions in the bill, 
particularly clause 25. 

Amendment put and passed. 

Hon GEORGE CASH:  Clause 24 deals with the prevention of offences and violence and is part of part 3, 
which deals with a citizen’s powers.  What indemnity is available to a citizen who acts in accordance with the 
provisions of the law but is injured or suffers damage to property as a result of exercising the lawful power that 
is provided for, in particular in part 3?  I should qualify that by saying that we recognise that the use of the power 
has to be with such force as is reasonably necessary in the circumstances. 

Hon SUE ELLERY:  With the amendment just passed, this clause will expressly provide that a person may use 
reasonable force to prevent violence or other offences, and that will mean that a person who acts under this 
provision acts lawfully and is therefore protected from liability.  However, the question that the member raised, I 
am advised, did not arise during the course of the discussions.  It is about whether a person who is acting under 
the provisions of this clause is eligible for compensation if he or she is injured.  

Hon George Cash:  Is there indemnity? 
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Hon SUE ELLERY:  There is indemnity in the sense that a person may use reasonable force to carry out the 
arrest.  I must be very clear about what the member is asking.  If the question is whether, if a person is injured in 
carrying out what he or she is lawfully entitled to do, he or she is able to take any action against the government 
to seek recompense for any injury, the answer is no.  

Hon GEORGE CASH:  If a citizen is making a citizen’s arrest, and is using such force as is reasonably 
necessary in the circumstances to prevent the various matters that are raised in clause 24, and is injured or suffers 
injury to property, to whom does that person turn for compensation for any expenses that he or she may have to 
bear? 

Hon SUE ELLERY:  Such a person would be able to make application to the Chief Assessor of Criminal 
Injuries Compensation under the Criminal Injuries Compensation Act 2003.  I do not know what determination 
might be made about the circumstances.  

Hon GEORGE CASH:  Does the same response apply to the person who is being arrested, who may suffer 
injury as a result of the arresting citizen using reasonable force? 

Hon SUE ELLERY:  The act of using force to prevent violence or other offences is only lawful if it is 
reasonable force.  If, for example, it was excessive, then that would constitute an offence, and the person against 
whom the force was used could have grounds to take action.  It is lawful to the extent that reasonable force may 
be used, but if it is found to be anything more than that, it is not lawful and action might arise as a result of it.  

Clause, as amended, put and passed.  

Clause 25:  Citizen’s arrest -  

Hon SUE ELLERY:  I move - 
Page 19, line 24 - To delete “take over the arrest and detention of” and insert instead -  

arrest 
Page 19, lines 27 and 28 - To delete “take over the arrest and detention of” and insert instead -  

arrest 

Under clause 25(5), a citizen who arrests a person must as soon as practicable place the arrested person in the 
presence of a police officer, who may then exercise his or her own power of arrest under clause 127.  If the 
police officer arrests the person, the person is then entitled to the rights which we have already canvassed and 
which are set out under clauses 136 and 137.  Those clauses refer to matters such as medical treatment, the 
opportunity to communicate with a relative, the opportunity of the assistance of an interpreter, the right to be 
informed of the offence for which the person has been arrested and to be cautioned, etc.  Those rights are 
inapplicable to a citizen’s arrest; that is, a citizen is not able to provide those things as a matter of course.  The 
best safeguard of a person’s rights in the circumstances of a citizen’s arrest is the requirement that as soon as 
possible after that arrest, the person is handed over to the police who are in the position as a matter of course to 
ensure and deliver those rights; whereas a citizen is not as a matter of course able to deliver those rights.  I guess 
by way of check and balance, failure by the arresting citizen to hand over the person as soon as practicable to the 
police may also result in an offence of deprivation of liberty and a civil liability. 

Hon GIZ WATSON:  I will speak to these amendments and to the clause in general.  The Greens (WA) are 
supportive of the amendments.  However, I also draw the attention of the chamber to the fact that clause 25 was 
subject to some inquiry by the Standing Committee on Legislation.  In particular the committee raised concerns 
similar to the ones I mentioned earlier about the lack of rights for this particular category of detained person.  I 
will refer to the committee report, as it will assist members to understand this aspect.  On page 13, the report 
states -  

A citizen’s arrest is the lawful taking of another into custody by a person who is not a law enforcement 
official.  The Committee sought clarification of clause 25(6) which provides that a person may “detain” 
a suspect until the police officer attends or the suspect is taken to a police officer.  The Committee 
questioned whether the suspect is detained or arrested, given that the term “arrest” has a particular 
meaning in the Bill, that is, arrested on a particular offence. 

Interestingly enough, I have just heard in debate on the previous clause that “arrest” is not actually limited to 
arrest on a particular offence; someone can be arrested as a suspect.  That is therefore different again. 

Progress reported and leave granted to sit again, pursuant to sessional orders. 
House adjourned at 9.45 pm 

__________ 
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